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Introduction  
What you do not want done to yourself, do not do to others.  “The Golden Rule”, CONFUCIUS (559 BC-479 BC) 

 Ukraine is since May 2004 a bordering country of the European Union (EU), but already since 2000 is a beneficiary of EU funds (€166 million were made available jointly to Ukraine as well as to Belarus and Moldova for the period 2000-2005; and for the bilateral National Indicative Program 2007-2010 were earmarked almost €500 million). Besides border control, asylum management and fight against organized crime, the focus through these funds was on the judiciary and good governance. This latter element is important to the main analysis of this paper, which is the contribution of the political rights for the democratic stability of the country. The Ukrainian Orange Revolution, back in late 2004, triggered in Western countries high expectations of democratic consolidation in the post-Soviet country. However, this dream quickly turned ugly for both internal and external supporters of the new leadership.  After five years in the presidency Viktor Yushchenko did not fulfill these expectations, mainly due to continuous political infighting with his revolution partner Yulia Tymoshenko. However, remarkable advances were made regarding the respect of political rights. This work tries to assess to what extent those achieved rights in the last years are currently in jeopardy, since the arrival to power of the new president Viktor Yanukovich in February 2010. To do so, we will assess the evolution since Kuchma’s times to better understand the influence that 
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the Orange Revolution had in the political system in general and in the expectations and demands of the civil society. Analyzing the situation of the political rights in the country in the last 15 months (February 2010-April 2011) under Yanukovich’s presidency will allow us to estimate the depth of the apparent regression of the respect of the political rights and freedoms. Ukraine as a pivotal country of Eastern Europe plays a fundamental role in the definition of the long-term relations between the European Union (EU) and its neighboring countries of Eastern Europe. Moreover, Ukraine is a key energy partner of the EU countries because it transits 80% of the gas supplies imported from Russia, which represent almost 60% of the non-European (EU+Norway) supply of gas to the EU.1 Consequently, the EU has recently intensified its relations with the country. After having completed the integration of Central European countries into the EU, the broad Eastern Europe (including the three Caucasian countries) became a priority in the external relations of the EU. That is why the European Neighborhood Policy (ENP) was established in 2003, and strengthened in 2007 with the creation of a specific financial instrument, the European Neighborhood Partnership Instrument (ENPI). The respect for Human Rights, and therefore for political rights, play an essential role in all the agreements signed between both parts, since the EU see them as a cornerstone for good governance and the democratic consolidation of any country. With regard to the theoretical framework, we will begin our analysis from the already classic definition by Juan Linz of authoritarian regimes as:  “political systems with limited, not responsible, political pluralism [emphasis added], without elaborate and guiding ideology, but with distinctive mentalities, without extensive nor intensive political mobilization, except at some points in their development, and in which a leader or occasionally a small group exercises power within formally ill-defined limits but actually quite predictable one”2 
                                                 

1
 “Dispute hits Europe gas supplies”, BBC News, 7 January 2009, 

http://news.bbc.co.uk/2/hi/7814743.stm (Consulted 20 March 2011). 
2
 J. Linz, “An authoritarian regime: the case of Spain.” In Erik Allard and Yrjo Littunen 

(eds.), Cleavages, Ideologies and Party Systems. Helsinki: Westermarck Society. Reprinted 

in Erik Allard and Stein Rokkan, eds. (1970), Mass Politics: Studies in Political Sociology. 

New York: Free Press. Cited in J. Linz, Totalitarian and Authoritarian Regimes, Lynne 

Rienner Publishers, Inc., London, 2000. 
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 From that definition we will focus on the limited political pluralism, since it is the main feature of the mentioned authoritarian regimes, and will serve us to display the set of political rights we are going to work here with. We understand that political pluralism comprises different civil and political rights, whose grade of fulfillment will determine the character more or less limited of the political pluralism of the regime. In this paper we will focus on the rights from the perspective of the citizen’s involvement in the political process. In legal terms, we will base our approach on three universally accepted United Nations (UN) documents. Firstly, we begin with a brief reference to “…promoting and encouraging respect for human rights and for fundamental freedoms [emphasis added] for all without distinction” included in Article 1 of the “United Nations Charter”3. Secondly, that brief mention was some years later developed in the 1948 Universal Declaration of Human Rights (UDHR)4, which in its preamble states that “human rights should be protected by the rule of law [emphasis added]”. And finally the 1966 International Covenant on Civil and Political Rights (ICCPR)5, which also in its preamble recognizes “, in accordance with the UDHR, the ideal of free human beings enjoying civil and political freedom [emphasis added] and freedom from fear”.  From these last two documents we will take the general concept of civil and political rights (also known as citizens’ rights), and will specifically focus on four of them. Firstly, the right to a fair trial, as presented in Articles 7 to 10 of the UDHR and in articles 9, 14, 15, 16 and 17 of the ICCPR, where the main ideas advocated in these articles are the rule of law, habeas corpus (no arbitrary detentions), an effective judiciary and public trial; all with a special focus on political opponents. Secondly, the freedom of expression, that includes the freedom of media (regarding both the different media as institutions and the journalists themselves) and the freedom of assembly, as presented in Articles 19 and 20 of the UDHR and 
                                                 

3
 United Nations, United Nations Charter, 1945, 

http://treaties.un.org/doc/Publication/CTC/uncharter.pdf (Consulted on 30 March 2011). 
4
 United Nations, General Assembly, The Universal Declaration of Human Rights, 1948, 

http://www.un.org/en/documents/udhr/index.shtml (Consulted on 30 March 2011). 
5
 United Nations, General Assembly, International Covenant on Civil and Political Rights, 

1966, http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-

4&chapter=4&lang=en (Consulted on 30 March 2011). 
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in Articles 18, 19 and 21 of the ICCPR, where the main ideas there present are the freedom to receive and impart information through any media and freedom of peaceful assembly and association. Finally, the right to free elections, as presented in article 21 of the UDHR and in article 25 of the ICCPR, where the main idea is the right to take part in periodic and genuine elections. We have decided to simplify the concept used in the title of the covenant from “civil and political rights" to just “political rights” because three of the four are commonly accepted as in that quality, and only the “freedom of expression” carries some debate regarding its qualification. In fact, there is no clear separation between civil and political rights. For instance neither the UDHR nor the ICCPR separate them into different categories. In order to include our “civil” right of freedom of expression as a political one we will follow Sadurki’s understanding that:   “All rights are political […] they emerge and are generated through an interaction among individuals against the background of power and authority in the society.” 6  The freedom of expression may, therefore, be easily seen as a political right when it comes to elaborating or transmitting information about the authorities through the media.  We want to also explain another point of our theoretical framework: regarding the first right (fair trial and rule of law) we have decided to widen its scope in order to cover not only the judicial treatment of the opposition from the state but also the unofficial actions that affect political opponents (e.g. murders, disappearances, “accidents”, harassment, etc). In other words, we will deal with “State actions” (e.g. judicial prosecution, police or secret security forces activities) and the mentioned “Unofficial actions”, that opens the political rights beyond the legal security to comprise also the physical security, giving therefore a wider sense of political persecution of opponents. 
                                                 

6
 Wojciech Sadurski, Political Rights under Stress in 21st Century Europe, Oxford 

University Press, 2006, p. 1. 
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Given the abundance of reports and incidents involving violations in human rights potentially classifiable as political (police abuses against common criminals, immigrants, asylum seekers, gay rights, etc ) we have taken the decision to narrow them down and focus only in the four rights above mention, and we will assess them in the following manner. Chapters 2 and 3 will not give an exhaustive revision of all the violations of political rights, but rather a compilation of the most high-profile cases and a general assessment of the situation in the period covered. For the Right to Impartial Justice: the focus will be on the treatments of the political opponents of the regime. We will start with the “state actions” (launched on the opponents by the Judiciary or the Police Forces), and then we will complete this section with “other unofficial incidents” of extrajudicial essence (such us murders, beatings or disappearances) that affect the physical security of the opponents, and that we can consider as a fundamental complement to assess the situation of the political opponents. The simplified outline of the rights dealt in this work with can be seen at the end of the chapter 3 (Table 1). In terms of sources and bibliography, given the fact that we are analyzing the current and very recent evolution of Ukraine, we have not found any publication dealing with the worsening of the political rights under Yanukovich’s presidency. Due to the inexistence of literature about the ongoing reality we had to base our research on reports and internet articles. Unfortunately, no books available were on the evaluation of the current administration. The methodology used in this paper was adapted to the different chapters. The core of our work, that is to say, analyzing the evolution of the political rights under the current administration will be done basically through internet-based information (NGOs reports and pieces of news), while the rest of the chapters will follow a combination of internet information with publications. Moreover, all the chapters, and especially the fourth, will be capped with email interviews done with different experts. It is not going to be an exhaustive review of all the incidents, but rather a highlighting of the most relevant ones, coupled with a qualitative summary of every period. The main research question and goal of this paper is to compare the intensity of the violations of political rights and freedoms since 1994 in an attempt to 
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foresee any future evolution of the regime in interaction with the EU. Our main will therefore be to assess to what extent the political rights are being put in jeopardy under the Yanukovich presidency and if the EU can exert a positive influence on them.  We will proceed with three different chapters, ordered by chronological presidential terms, to assess the respect and violations of the political rights under each president since 1994. This historical revisiting is necessary in order to assess any possible historical tendency in the country regarding the respect of political rights. Each of these chapters will start with some contextual introduction, dealing briefly with institutional affairs that will be useful to connect with chapter 4.  Likewise these chapters will conclude with a conclusion about the significance of that period for the evolution of the respect of the political rights in Ukraine. Therefore, in chapter 1 we will deal with Kuchma’s presidency (1994-2004), how the political rights worsened progressively up to the Orange Revolution; then in chapter 2, with Yushchenko’s (2005-2009) and his failed Orange project; and finally in chapter 3, with the current Yanukovich’s term (2010-2015), since he took office in February 2010 until April 2011.  Then, chapter 4 will deal with the current relations between EU and Ukraine, the significance of the European Neighborhood Policy (ENP), the EU human rights approach, and the geopolitical triangle with Russia. Finally, in chapter 5 we will draw conclusions by comparing the situation of the respect of political rights under the three presidencies, and will try to assess a possible evolution for the short/mid-term future.  In fact, here below in Graph 1 we present our preliminary vision of the evolution of the respect of political rights and freedom in Ukraine from 1994 until 2011. It is a qualitative estimation elaborated by the author in order to present a simple image of the hypothesis that without a deeper engagement of the EU in its relation with Ukraine this country’s respect for political rights may continue to decrease and pose a serious geopolitical problem for the EU in the long-term. More pressure from the EU regarding human rights should help improving the respect of political rights in Ukraine and avoid the country falling again into an authoritarian (neo-soviet rule) regime.  
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GRAPH 1 - EVOLUTION OF RESPECT OF POLITICAL RIGHTS IN UKRAINE 

 

 

 

 

 

 

 

 

 

 
  

Source: Qualitative estimation elaborated by the author based on human rights reports (see bibliography). 
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Political Rights During Kuchma’s Presidency (1994-2004)  
Context: The Consolidation of an Oligarchic System 
 Leonid Danylovich Kuchma became president of Ukraine after the 1994 presidential elections. The former engineer had been Prime Minister in 1992 and had resigned in 1993 to run for the presidency against the then incumbent Leonid Makarovych Kravchuk, who had led the transition to independence in 1991, in the context of the collapse of central Soviet rule. During his presidency Kravchuk developed a multi-vector approach in foreign policy vis-à-vis Russia and the West. He also renounced to any ambitions to develop nuclear weapons and strengthened the national sovereignty by rejecting the common armed forces and currency under the aegis of the Commonwealth of Independent States (CIS). He boasted support from pro-Western nationalists and in the 1994 presidential elections was unexpectedly defeated by Kuchma, who with a pro-Russian discourse7 dragged the votes of the ethnically Russian majority of Eastern and Southern Ukraine (see Annexes). This ethnic cleavage has since been developed electorally in every nation-wide vote held in Ukraine and seems to have completely taken root in the last decade. The last two presidential elections (2004 and 2010) are well proof of it (see Annexes). 

                                                 
7
 In fact in 1997 he signed with Russia the “Peace & Friendship” Treaty, whereby the 

Russian navy military base in Sevastopol was leased on a 20-year contract. 
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Kuchma presided over a highly oligarchic regime. He, himself, was identified since the early 1990s as of the main figures of the “Clan of Dnipropetrovsk”, a powerful political and entrepreneurial lobby based in that industrial city of the Russo-phone Ukrainian East. In general, the Ukrainian oligarchs enriched themselves in that period through commodity trade, especially gas, and with the participation of the state by providing regional monopolies or other means (tax exemptions, subsidized loans, etc). That is why the oligarchic groups acquired a regional nature. Furthermore, during the 1990s, given the governmental practice of granting unappealable gas contracts, high-level violence spread among the oligarchs, who “had armies of up to 150 bodyguards around them, and two top businessmen from Donetsk (Ahati Bragin, also known as Alik Grek, and Yechen Shcherban) were murdered in 1995 and 1996, respectively, presumably by their competitors.”8 Kuchma, at the beginning of his term, tried to implement market reforms and even prosecuted two of the oligarchs. However, the oligarchs “managed to mend their fences with the new president. The Kuchma regime had become corrupt.”9 In the 1999 presidential elections this relationship consolidated as Kuchma “relied upon a handful of oligarchs for massive financing and media support”10 to run against the communist candidate. Nevertheless, since the parliamentary elections one year earlier, the communists controlled the parliament and a protracted stand-off with the president was imposed leaving the legislature virtually inactive. 
 Political Rights: Worsening Over Time Right to a Fair Trial, Rule of law and Political Persecution 

 There is a major case regarding the judicial prosecution of opponents: Yulia Tymoshenko11 was arrested in early 2001 for six weeks and imprisoned in pre-trial 
                                                 

8
 Anders Aslund, “The Ancien Régime: Kuchma and the Oligarchs”, in A. Aslund & M. 

McFaul, Revolution in Orange: The Origin’s of Ukraine Democratic Breakthrough, 

Carnegie Endowment, 2006, p. 11. 
9
 Ibid (p.12). 

10
 Ibid. 

11
 Who later became Prime Minister, twice, under Yushchenko’s presidency (2005-2009). 
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confinement under the accusations of gas smuggling in the mid-1990s.12 However, this case shows a clear political component since Tymoshenko had been deputy prime minister for energy for 14 months until the month before being arrested. In fact, she had launched reforms to open the corrupt energy market against the president’s views and became a reference for the civic opposition. That six-week long pre-trial detention only raised her popularity.13 However not only she was persecuted by the authorities, but also her father-in-law, in January of the follwing year 2002 was arrested.14  An incident that again raised many doubts towards the regime was the death by car accident of the political activist Viacheslav Chornovil in March 1999 six months before the presidential elections. Chornovil had long been an advocate of Ukrainian independence and nationalism, and during the Soviet rule he had been arrested and imprisoned several times. In 1991 he finished second in the Presidential elections, and in 1999 he was likely to become the main opponent to incumbent president Kuchma. The official investigation of his death concluded with no surprise absolving the authorities. However, soon rumors circulated that it could have been a “planned execution of the political leader by political opponents.”15 In fact, in 2006 Yushchenko’s Minister of Interior Yuriy Lutsenko stated that “Chornovil was murdered, rather than killed in road accident”16, and announced the possession of new evidences and the launching of a new investigation. Unfortunately Chornovil was not the only politician or politically-
                                                 

12
 The Jamestown Foundation, Tymoshenko arrested, 15 February 2001, 

http://www.jamestown.org/single/?no_cache=1&tx_ttnews[tt_news]=22811&tx_ttnews[bac

kPid]=215  (Consulted on 4 April 2011). 
13

 Kirill Razumovsky & Grigory Rudenko, Ukrainian Opposition gets its leader back: Yulia 

Timoshenko is set free, East View, 25 April 2001, 

http://dlib.eastview.com/browse/doc/19928796 (Consulted on 6 April 2011). 
14

 The Jamestown Foundation, Tymoshenko injured in car accident, 4 February 2002, 

http://www.jamestown.org/single/?no_cache=1&tx_ttnews[tt_news]=23896&tx_ttnews[bac

kPid]=216  (Consulted on 14 April 2011). 
15 

State Committee on Archives of Ukraine, Accidental Death  of  Mr. Chornovil: Rumors 

persist stimulated by Minister Kravchenko, April 1999, 

http://www.archives.gov.ua/Sections/Ukraineomni/prechornovil.htm (Consulted on 10 April 

2011). 
16

 National Radio Company of Ukraine, Vyacheslav Chornovil was murdered, rather than 

killed in road accident, Interior Minister Yuriy Lutsenko told, 7 September 2006, 

http://www.nrcu.gov.ua/index.php?id=148&listid=33534  (Consulted on 10 April 2011). 
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related persona who suffered from mysterious car accidents in Ukraine.17 Two died already before this high-profile Chornovil case: in 1997, George Kuzmycz, a US official working on nuclear issues, resulted dead in a car accident when traveling to nuclear plant18; and in 1998, Alexander Veselovsky, chairman of central bank, crashed into a tree. He was investigating financial dealings.19 Also, in 1999, Boris Marusich, head of a state-controlled weapon corporation, died in a period of an overhaul of arm exportation. Then, in 2000 Yevhen Marchuk, a national security advisor, died after criticizing governmental policy on monopolies. Later, in 2001, Alenxander Yemets, a MEP of the opposition, died at the height of the “Kuchmagate” (see section 1.2.2). The aboved-mentioned Tymoshenko, herself also had a car accident, but fortunately only resulted injured. It happened in January 2002, just two months before the presidential elections, on the grounds of disputes with energy oligarchs. Also in 2002, Valery Malev, biggest arm exporter in Ukraine died amid a scandal of arms sales to Iraq. Then in 2003, another MEP died while he was investigating cases of corruption.   Freedoms of expression (Media and Assembly)  
Freedom of Media 

 The authorities succeeded in partially muzzling an opposition newspaper. In late 2001 Tymoshenko’s newspaper Vecherny Vesti, known for its criticism against the government, saw its printing contract cancelled by a state-owned firm. Most likely due to coercion by the authorities Tymoshenko could not find in Kyiv any other printing works willing to engage a new contract20. She had to establish it in Lviv in order to resume the publication. 
                                                 

17 
The Economist, Ukraine's top politicians have a lot of car crashes. Sinister? 28 March 

2002, http://www.economist.com/node/1059211 (Consulted on April 12 2011). 
18

 Roman Woronowycz & Khristina Lew, George Kuzmycz, U.S. nuclear engineer, killed in 

automobile accident in Mykolaiv, 14 December 1997, 

http://www.ukrweekly.com/old/archive/1997/509707.shtml (Consulted on 10 April 2011). 
19

 The New York Times, A Casualty List of Ukrainians, 9 April 2002, 

http://www.nytimes.com/2002/04/09/international/europe/09KBOX.html (Consulted on 11 

April 2011). 
20

 The Jamestown Foundation, Tymoshenko injured in car accident, Op. Cit. 
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Some other remarkable episodes of clear censorship from the state are the following: in February 2004 Radio Liberty (a USA funded radio station) was denied the possibility of broadcasting in FM; in July of the same year the Prosecutor accused Voila, a major cable station that rebroadcasted different services from the critical Channel 5, of several offenses; and in March the mentioned critical Channel 5 was deprived of his broadcasting rights by the court. Special attention should be brought to a case that had a huge impact, both internally and around the world, and that terribly undermined Kuchma’s popularity. The Gongadze case goes back to September 2000 when the journalist Georgiy Gongadze disappeared, only to be found decapitated two months later. He was chief editor of the web newspaper Ukrainska Pravda, which he co-founded early the same year, as a means to express independent political views and lambast the government, which was increasingly curtailing the freedom of press. The case soon came to the world spotlight through a conversation recorded by his bodyguard21, implicating Kuchma, his then Chief of Staff Volodymyr Lytvin22 and other high-ranking officials in the murder of the journalist. Under Yushchenko a thorough investigation was opened in 2005 and, the then minister of interior Yuriy Kravchenko was called to testify as a witness. However, on March 2005 he was found in his home with two bullet holes in his head.  Unfortunately Gongadze was not the only journalist killed during Kuchma’s presidency. Several other independent reporters were murdered or died under suspicious circumstances23: as early as April 1995, less than a year after Kuchma’s inauguration, Volodymyr Ivanov from Sevastopol; in 1996, Ihor Hrushetsky; in 1997, Petro Sevchenko and Borys Derevyanko, and in 1999, Ihor Bondar. In total five during Kuchma’s first term in office. Then, after his reelection in the presidential elections of November 1999 there were 5 other cases, besides the already mentioned Gongadze case. In 2001, Oleh Breus and Ihor Oleksandrov24, in 
                                                 

21
 The “Cassette Scandal”, also known as the “Tapegate” or the “Kuchmagate”, when the 

tapes were publicly exposed in the parliament. 
22

 Currently Chairman of the Verkhovna Rada, the Ukrainian Parliament. 
23

 Ann Cooper, CPJ urges vigorous investigations, reforms, Committee to Protect 

Journalists, 31 January 2005, http://cpj.org/2005/01/cpj-urges-vigorous-investigations-

reforms.php  (Consulted on April 29 2011). 
24

 Killed in Donetsk when Yanukovich was governor of the region. 
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2002 Mykhailo Kolomiets, in 2003 Volodymyr Karachevtsev, and the last one was Yuriy Chechyk, an independent journalist, who died in March 2004 in a mysterious car accident on his way to sign an agreement with Radio Liberty, a critical radio of the government. Some NGOs “suspect that Chechyk may have been deliberately killed as part of the Government's broader effort to silence Radio Liberty's voice.”25 A good example of the censorship increasingly exerted under Kuchma was the temnyky, a sort of secret set of instructions on how to deal with the information regarding the political opponents. They began to appear in 2000, from the governmental party SDPU, and in 2002 were spread in time for the coming parliamentary elections.26 In general under Kuchma the “authorities interfered with the news media by harassing and intimidating journalists, censoring material, blocking interregional broadcasts of independent media, closing down independent media outlets, and pressuring them into practicing self censorship.”27 However, during his presidency there was some mass media, such as the TV Channel 5, the weekly Zerkalo Tyzhnia and the web newspaper Ukrainska Pravda that managed to remain afloat and independent, despite his efforts to curtail their freedom. They indeed, played a fundamental role, some years later, by spreading information during the most active days of the Orange Revolution in 2004 (22 November – 8 December).  
 

Freedom of Assembly Regarding the freedom of assembly there was a high-profile case with the mass civic campaign Ukraine without Kuchma.28 This protest movement, where the Ukrainian nationalists played a leading role, collected extensive support from students and political activists increasingly along the years 2000 and 2001. Their 
                                                 

25
 United States, Department of State, 2004 Country Report on Human Rights Practices: 

Ukraine, Washington, 28 February 2005, 

http://www.state.gov/g/drl/rls/hrrpt/2004/41715.htm (Consulted on 30 March 2011). 
26

 Olena Prytula, “The Ukranian Media Rebellion”, in: A. Aslund & M.McFaul, Revolution 

in Orange, op.cit. p. 107. 
27

 Ibid. 
28

 Ukraine without Kuchma, http://ukraine-without-kuchma.co.tv  
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first public action was in December 2000, just one month after Gongadze’s decapitated body was found, when they set up tents in Independence Square demanding that the president resign and a thorough investigation be carried out. The protest reached their climax in March 2001 when there were clashes with riot police, mass arrests and a negative reception from the general public29.  Although the movement waned since that moment, given the police repression and numerous arrests, it did indeed establish the seeds for the later Orange Revolution. It was a rehearsal for the protesters, who learned the importance of keeping a movement peaceful. The movement somehow revived in 2003, although this time the pensioners took the lead asking for better conditions and the president to resign.30   Right to Free Elections 
 As we have seen in the two previous sections of this chapter the political situation became, during the Kuchma’s years in office, more and more conflictive and the opposition was increasingly stifled. “This was demonstrated clearly in the election campaigns of 1998, 1999, 2002, 2004 and the [constitutional] referendum of 16 April 2000. Infringements of political and civil rights during the elections and referendum were the most serious of all the years of independence. Voters were flagrantly and persistently pressurized to make ‘the correct choice’, and there was practically no chance for any opposition candidate to have contact with the electorate through electronic means of mass media.”31 
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Special mention to the 2004 presidential elections, which were the dirtiest ever election held in the country, and that unleashed the mass mobilization soon tagged as the Orange Revolution. 
 Conclusion: an Incomplete Authoritarianism  During the Kuchma’s two presidential terms the Ukranian society witnessed an increasing pressure on the media and curtailing of political freedoms. Extremely alarming was the proliferation of car accidents, curiously only to political opponents or critical journalists. In total, nine political opponents or people with political connections, as well as eleven independent journalists were killed or died in suspicious circumstances. Despite the worsening of the situation of the political rights and freedoms, the increased repression and fatal “accidents”, the regime did not complete the transition to authoritarianism because, among other factors in the Ukrainian elite existed a division among the oligarchs, what allowed an incipient opposition movement to develop and coordinate action inside and outside the parliament. It was the Gongadze case, in late 2000, and later the repression on the civic movement “Ukraine Without Kuchma”, in early 2001, that speeded up the conformation of a civic-political platform as well as its confrontation against the authorities. Tymoshenko, after being fired in January 2001, and Yushchenko, in May of the same year, appeared as the figures to lead the opposition to Kuchma’s regime. It went along this way up to the rigged presidential elections of late 2004, which unleashed the Orange Revolution. It is interesting to see the evolution of the regime in comparison with its historical neighbors. Along these years (1994-2004) Ukraine evolved in a different way that its two neighbors of the Commonwealth of Independent States (CIS), Russia and Belarus. It could be said that in a more liberalizing way. On the one hand, Belarus evolved towards a sultanistic regime led by Lukashenka32, where no oligarchs emerged and an authoritarian regime consolidated; on the other hand, 
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Russia evolved towards a semi-consolidated authoritarian regime under Putin33, where the oligarchs were allowed to enrich but not to meddle in politics, and whose political clout has been replaced by the siloviki. 34 The case of Ukraine corresponds, according to Kuzio to a hybrid state (such as for instance, Mexico under the Institutionalized Revolutionary Party) that has not completed the transition to a “liberal market democracy” and comprises elements of authoritarianism and democracy.35  The regime could also be called a electoral authoritarianism36, emphasizing the celebration of periodical elections as a pure ritual without real competition. However, we consider more appropriate using the expression a failed authoritarianism, to stress the aim of the regime to become full-fledged authoritarian. Nevertheless there were some features that hindered that process, such as the lack of unity of the elite, that was still worsened due to the existence of regional divisions (the well-known Western-Eastern cleavage) expressed within the oligarchic elite. An expression of that division is that several of the main challengers to Kuchma were previous prime ministers, such as Lazarenko in the late 1990s and Yushchenko in early 2000s. In short, the Kuchma decade is like a terrible irony: he came to power in 1994 unexpectedly thanks in part of the image of victim of censorship of Kravchuk, and then he, himself, became steadily the personification of censorship and harassment to the media and political opponents.  
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Ukraine During Yushchenko’s Presidency (2005-2009) 
Viktor Andriyovich Yushchenko formally became president in January 2005 after leading the popular protests of November 2004 against the rigged results of the second round of the presidential elections, better known as the Orange Revolution. Since 1993 he headed the national central bank and in 1997 he successfully introduced the new currency (the Hryvnia). In December 1999 he was chosen by the political elite and the oligarchs as an independent figure and a technocrat to alleviate the delicate financial situation of the country. During office he did not support the opposition in order to keep the government united for the sake of international credibility. Therefore, he did not join the three-month long demonstrations against Kuchma in late 2000 after the murder of journalist Gongadze. However, he did finally join the opposition camp after being sacked in April 2001, which unleashed popular dismay and mass support for him. During his presidency he was not able to carry out all the sound reforms the Orange leaders had promised and that is why it is commonly perceived that there was a general failure (see next section 3.1), or even a betrayal to the Orange ideals. Nevertheless, there was an outstanding progress in internal affairs regarding the situation of human rights in general, and more specifically the political rights we are dealing with in this work (see section 3.2). On foreign affairs it is worthwhile to highlight to remarkable two successes of the Yushchenko’s foreign policy during his term in office. On the one hand, he undertook a veritable rapprochement towards the EU (see next chapter 5), whose 
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impact is probably still very visible in current president Yanukovich’s policies. Yushchenko, as early as 2005 succeeded by adopting a joint EU-Ukraine action plan to strengthen reform in Ukraine towards the EU. In fact, Yushchenko also received support from the European Parliament in the form of a historic resolution calling for closer operation between the EU and Ukraine and “giving a clear European perspective for the country and responding to the demonstrated aspirations of the vast majority of the Ukrainian people, possibly leading ultimately to the country’s accession to the EU [emphasis added].”37 Later in 2007 negotiations were launched to start a new framework agreement to replace the Partnership and Cooperation Agreement (PCA), in force since 1998, for a “New Enhanced Agreement”. In 2008 it would be renamed the Association Agreement (AA), as the commercial part of a Free Trade Agreement (FTA) was added as an integral part of the AA (see chapter 4). This was possible after the fulfillment of the other great success of Yushenko’s foreign policy: the acceptance of Ukraine as a member of the World Trade Organization (WTO) in February 2008, after 14 years of negotiations.38 As a counterbalance to these major achievements Yushchenko did not succeed in approaching the country towards NATO. In the Bucharest summit of April 2008 NATO did not offer Ukraine (nor Georgia) to join the Membership Action Plan39, which Ukraine had been vehemently lobbying for. Strong opposition from Russia proved as a decisive factor.40 
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Context: General Failure of the Orange Project  There is a combination of factors that contributed to the failure of the Orange project. We will briefly comment on them to have a better understand of the intricacies of the Orange coalition.  Firstly, it was “not a new elite”. It could be argued that most of the Orange leaders (including high-profile advisors) were not really new figures with clean and democratic records41: e.g. both Yanukovich and Tymoshenko had worked in the government under Kuchma; Tymoshenko, later appointed by Yushchenko as Prime Minister, was the gas princess of the 1990s; and Poroshenko42, one of the main sponsors of the revolution, was a wealthy business man, as Zinchenko, Yushchenko’s chief of staff. That is why some critics of the revolution called it “a revolution of the millionaires against the billionaires.”43  Secondly, the Constitutional amendments (basically reducing the presidential powers) of December 2004 could be seen as a “seed for failure”. It can be argued that this agreement, made in the height of the Orange Revolution to defuse the tension and achieve a political compromise to end the standstill, was made at the expense of the legal constitutionality. In fact, in October 2010 the Constitutional Court ruled against those amendments and reestablished the presidential principles of the 1996 constitution. Anyway, during Yushchenko’s term, the agreed reduced powers of the presidency (that came into force in January 2006) did not help to the institutional stability of the country. Thirdly, the “personal and political rivalries” were rife. Zinchenko, Yushenko’s chief of staff, openly denounced in September 2005 the corruption in the President’s circle and unchained the crisis that blew the orange coalition.44. Zinchenko warned about the collective effort of the Orange Revolution being 
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“being abducted by a select few individuals”.45 Yushchenko, soon afterwards, reshuffled the government firing Tymoshenko among others46. The Orange coalition, therefore, blew up barely six months after taking control of the executive. Later on other divergences between Yushchenko and Tymoshenko will appear regarding NATO, Russia, economic policies, agriculture, etc.47 Forthly, the country faced “economic hardships”, especially in the second half of the term, seriously suffering from the consequences of the global crisis. The country was at the edge of bankruptcy by late 2008, and only an IMF loan could save it. The “fragile democracy was put to the test […] by the recent financial crisis. Kramer argued, “You can’t talk about the politics of Ukraine without talking about the economic situation.” Ukraine’s gross domestic product dropped by an estimated 18 percent year on year in the first half of 2009, and […] this has put a strain on the Ukrainian social contract, which he described as “the government screws up, but stays out of our lives”48.  As a result of the combination of these factors there was a serious loss of popularity for Yuschenko, that condemned him to a undoubted defeat. In fact, polls showed him lagging far behind the main two contenders Yanukovich and Tymoshenko. There was a continuous infighting between the Orange leaders: in late 2007 Tymoshenko would return to the post of Prime Minister, but less than one year afterwards the Orange coalition split again, opening a protracted rivalry between them up to the 2010 presidential elections. Their animosity was that sound that in run-off of those elections Yushchenko did not call for voting for Tymoshenko. In short, there was a continuous instability in parliament and a protracted struggle between political factions. In this context, the structural reforms promised during the revolution (such as a new constitution, punishment of the riggers of the 
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elections, a revision of early privatization deals, and a set of new laws in different matters), and long expected by the Ukrainian people, were not achieved. Yushchenko, with the blame put on him, finished his term with a humiliating low rate of popularity. In fact, in the first round of the presidential elections held in January 2010 he obtained a scarce 5% of the votes.49 
 Political Rights: a Remarkable Progress Overall  In the first two subsections (3.2.1 and 3.2.2) we will mention only the actions committed against those rights. Its scarcity is a proof, itself, of the remarkable progress achieved as we will argue in the following section (3.3).  Right to a Fair Trial, Rule of law and Political Persecution  There was a remarkable judicial prosecution against a member of the opposition: Ivan Rizak, governor of the Trans-Carpathian Oblast. He was accused in 2005 of electoral fraud and also of inciting a university rector to commit suicide.50 Later in 2007 a very controversial decision was taken by Yushchenko to dismiss, without precedent, two of the judges of the Constitutional Court. That was one month after Yushchenko lost the parliamentarian elections and decided to disband the parliament, what was being put into question by those two judges. In fact, right before the dismissal of one of them “the Security Service of Ukraine found compromising information about her and published it – all timed very suspiciously”.51   
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Freedoms of Expression (Media & Assembly)  There were four cases were the freedom of media was curtailed. Firstly in 2008, Nazar Tsapko, an internet activist, was questioned by the State Security Service. Secondly, in 2009 four anchor people were expelled from TV channel 1+1. Thirdly, also in 2009,two different actions favored the then incumbent Prime Minister Yulia Tymoshenko: in June a TV anchor (Volodymyr Pavluyk) was fired after airing a video of her; and in September a “district court in Kyiv banned any unscrupulous information about Yulia’s Tymoshenko’s activities.”52  Right to Free Elections  Fourteen months after Yushchenko took office Parliamentary elections were held in the country, and for the first time with a completely proportional electoral law. The expectations, internally and internationally, were very high for the government to show credentials of democracy and stability. That was indeed the case, and the Organization for Security and Cooperation in Europe (OSCE) stated that:   “The 26 March [2006] parliamentary elections in Ukraine further consolidated the breakthrough in the conduct of a democratic election process that began less than a year and a half ago. Overall, fundamental civil and political rights were respected [emphasis added]. This enabled voters to make informed choices between distinct alternatives and to freely and fairly express their will, concludes the International Election Observation Mission in a statement released in Kyiv today.”53  
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Also the September 2007 early parliamentary elections were held in an open and competitive way, although some minor problems were detected regarding the recent amendment of the election law.54 Three years later, the observers of the OSCE qualified the January 2010 presidential elections as an “impressive display of democracy.”55 Beyond the overall failure of a comprehensive institutional reform that could have paved the way for a real modernization and democratization of the country, it can’t be denied that remarkable progress was made in certain citizens’ rights. 
 Conclusion: a Political Liberalization of the Regime  Although the overall heritage from Yushchenko’s presidency (2005-2010) is negative, given the high expectations, noticeable progress was done regarding political rights and freedoms. Despite the protracted and incessant political infight between Yushchenko and Tymoshenko for the 5 years of presidency, the Orange Revolution sowed a sound respect for democratic freedoms that flourished during Yushchenko’s presidency. In general we can talk about a surprising development of the political freedom in the country, with only a couple of minor “incidents”. This represents a minuscule proportion of the plethora of high-profile cases that occurred during Kuchma’s years. Especially important/remarkable is the fact that during the 5 years of Yushchenko presidency there were no more car accidents, which during Kuchma’s time mortally affected independent journalists and political opponents.  One interesting conclusion is that it seems that the key factor for the respect of the political rights is the will of the top political authorities. Yushchenko and Tymoshenko, despite their personal and political divergences shared since before 
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the Orange Revolution the aim to liberalize the regimen regarding the political and civil rights: in late 2002 they issued a common statement about the “beginning of a state revolution”; and later in mid-2004 a formal coalition was established under the name of “Force of the People”. And this governmental will has been, from our understanding, the basic factor for the historical breakthrough. 
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Political Rights During Yanukovich’s Presidency (2010-2011) 
Introduction: more Stability, but less Democracy  Viktor Fedorovich Yanukovich was elected president of Ukraine in February 2010 in the second round of the presidential elections, where he beat Yulia Tymoshenko by 4% (see Annex 6). He was perceived as a pro-Russian candidate while Tymoshenko a moderate pro-Western candidate who had led the Orange Revolution with Yushchenko in late 2009. Yanukovich is from the industrial city of Donetsk (Eastern Ukraine), and is seen as a pivotal (neutral) figure of the Donetsk-based Party of Regions. It is true that the political stability itself has improved given the iron hand enforced from the presidency. Soon after the victory in the second round run-off vote, Yanukovich has managed to control, through his “Party of Regions” a comfortable coalition in parliament (some 245 out 450 deputies) with the support of the Lytvyn block and defectors from Yushchenko and Tymoshenko’s blocks. As a consequence the new government soon proved more effective in terms of passing legislation through parliament, such as rapid approval of the much needed 
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reform package to comply with the $16 billion IMF assistance56. This has contributed to reach stability also at the economic level by reducing the public deficit. Another factor that contributed to this new vertical of power was the annulment, in October 2010, of the 2004 constitutional reforms by the Constitutional Court bringing the institutional equilibrium back to the presidentialism of the 1996 constitution (as commented in section 3.1). Thanks to these two factors (parliamentarian majority and reinstated presidential powers) Yanukovich has been able to carry out an effective government and approve laws without the blockage of the opposition. However, this increase of institutional stability and efficiency will not be accompanied by an increase of democratic practices. Instead, as we will see in the next section (3.2), there have been not few actions against political rights and freedoms. 
 Political Rights in Regression  In the last few months several reports from NGOs, both from Ukraine and abroad, have stated the serious situation of the human rights in general in Ukraine. Since Yanukovich took office last February 2010 there has been an alarming rise in violations, abuses or actions against the political rights and freedoms.57 58 59 60 
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Right to a Fair Trial, Rule of law and Political Persecution  The new law on the judicial system, approved the parliament in the summer of 2010, “has made the judicial system dependent on the president by giving him the power to hire and fire judges.”61 In fact, the very Chief of the Supreme Court, Vasyl Onopenko, stated that after that reform:  “courts as judicial bodies and judges have lost their independence. This is a direct threat to the judicial protection of human rights [emphasis added] […] the Supreme Court has been denied the ability to perform its constitutional function […] No one guarantees the unity of case law and equal application of laws in state courts. The Supreme Court, which previously did it, is now deprived of such powers.”62   Yanukovich is also accused by his opponents to be carrying out a “selective justice” against his opponents. In fact, Tymoshenko has been “accused of borrowing $526 million (€380 million) in environmental funds to pay pensions amid a severe crisis and of misspending $8.4 million (€6 million) on poorly equipped ambulances for rural hospitals that she allegedly used to drive around her activists”.63 Besides Tymoshenko, not few high-ranking officials from the previous government are currently64 under “pre-trial confinement”, accused most of them of abuse of office or misappropriation of state assets. Some of the most prominent figures are the following: Yuri Lutsenko, former minister of interior, in prison since December 2010; Valeriy Ivashchenko, former acting minister of defense, in prison since August 2010; Hryhoriy/Heorhiy Filipchuk65, former environment minister, in prison since 
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December 2010; Viktor Kolbun: former deputy chairman of the Pension Fund, in prison since November 2010; Mykola Petrenko, former director of state company UkrMedPostach, in prison since December 2010; Tetyana Hrytsun, former deputy head of state treasure, in prison since July 2010; Oleksandr Danyevich, former deputy head of state treasure, in prison since July 2010; Moreover, three former officials of Naftogaz66 and the state customs were imprisoned for their involvement in the Tymoshenko’s gas deal with RosUkrEnergo67: Ihor Didenko, former deputy head of Naftogaz, in prison since July 2010; Taras Shepitko, former deputy head of the customs service in the region of Kyiv; and Anatoliy Makarenko, former head of the customs service, in prison since July 2010. Others might have been more lucky, such as Volodomyr Rabotnyov, former deputy minister of transport, under house arrest; or deputy minister of justice Serhiy Korniychuk, who was released pending trial68; or even, the former Tymoshenko’s minister of economy Bohdan Danylyshyn69, who was first arrested in the Czech Republic in October 2010, and then in January 2011 granted political asylum.  This massive political prosecution has created a precedent and opened the door for a list of political refugees to expand. Ukraine was seen as the most democratic country of the former Soviet space and, although we cannot talk of “Lukashenization”, this does not benefit the European integration process or the image of the country in general.70 Another case that is dragging attention is the arrest of nine members if the right-wing nationalistic organization Tryzub71 last December after decapitating a statue of Stalin in the Eastern city of Zaporizhia. 
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Also, since last April 2011 former president Kuchma is under investigation related with the kidnapping and murder of the above-mentioned journalist Gongadze in 2000. Whereas for the government this is proof of an impartial and mature judicial system, for the opposition is just a smoke curtain: “the government decided to use this to distract them from other problems. I don’t think the action taken against the ex-president will lead to a fair outcome. I’m convinced that this is just a diversionary tactic.”72 The government alleges that is not targeting specifically political opponents but corrupt official and former officials. As a proof, it remembers that last year four officials of the governmental Party of Regions were arrested and imprisoned on bribery charges or abuse of office. Their names are Tetyana Rud, Lyudmila Kachurova, Volodymyr Shcherbina and Bohdan Presner. However, some experts view this as a simple “cover for harassing political opponents.”73 Indeed, it seems that corruption is a deeply enrooted practice in the Ukrainian political system and no serious progress has been done during Yanukovich’s presidency. Even recently the chairman of the Main Control and Revision Office of Ukraine openly denounced that nothing is being done to remove the corrupt high-ranking officials blamed in the Office’s reports.74 Other analysts also point to the fact that maybe the final goal of the persecution of so many officials of Tymoshenko’s entourage is knocking down Tymoshenko herself. As the only remaining popular figure of the opposition, she is the only one who poses a threat to Yanukovich’s grasp of power.75 
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Another event that spelled a very bad signal for the public confidence in the judiciary was the recent murder of a judge (Serhiy Zubkov) involved in anti-corruption investigations. In fact, Iryna Nikiforoya, an anti-construction activist affirmed that “[h]e was a professional. People respected him.”76  Freedoms of Expression (Media and Assembly) 
 

Freedom of Media  

 According to several reports77 and public condemns the freedom of the media is seriously worsening in Ukraine since the arrival of Yanukovich to the presidency. The most prominent of the cases may be, perhaps, the disappearance of the journalist Vasyl Klymentyev in August 2010.78 In his small publication Novy Styl (New Style) of the second largest city of Ukraine, Kharkiv, he regularly treated cases of corruption involving local officials, what probably caused him many enemies. In another major event, two private TV stations have seen their licenses revoked. The decision goes back to September 2010, when TVi and 5Kanal were stripped of their broadcasting frequencies after the Kiev Local Court found irregularities in the way they were obtained. The most striking part of the story is that the main competitor of those channels is the Inter Media Group, owned by Valeriy Khoroshkovsky, who happens to be the head of the national secret service and “a member of the Judiciary Supreme Council, which appoints and dismisses judges.”79 
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It does not seem a coincidence either that those two channels were, according to the experts, the only remaining independent TV stations in Ukraine.80 TVi was launched in 2008 and 5Kanal had played a fundamental role during the Orange Revolution in late 2004 by offering independent coverage. Almost since the very beginning of his presidency a group of Ukrainian journalists and media organizations created the “Stop Censorship!” movement to defend the freedom of speech and prevent any attempt to introduce censorship. In May 2010, barely three months after arriving to power this civil movement was created, gathering on May 25th more than 200 activists, without any political aim but to assure the freedoms achieved under the Orange years. Their concern was justified following the declarations, some weeks earlier, of news journalists in channels “1+1” and “STB” that several reports had been censored81. They issued a public letter denouncing “pressure from politicians and authorities…in the news making policy of TV channels”, as well as “police inactivity regarding violent behavior toward journalists.”82 This was felt as throwing cold water onto the dreams of a flourishing freedom press, which indeed during Yushchenko’s presidency had become considerably free. Another example of cases against the freedom of media, among a plethora of them during these 15 months of Yanukovich’s presidency, is the following: the closure of Radio Melodiya due to the illegal decision of depriving it of 12 radio frequencies83.  
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Freedom of Assembly  Last March 2010 there was an important demonstration against the new tax code. The police arrested and charged eight of the demonstrators with destroying public property on Independence Square, where they gathered. One of their lawyers affirmed that the “decision to target these individuals looks like an attempt to frighten other civic activists. I can find no other explanation.”84  Right to Free Elections:   In July 2010 the Ukrainian parliament approved a new electoral regulation just three months before the elections, which took place in October. The new disposition did not only contravene the “European Commission for Democracy through Law”85, which discourages changing electoral law one year before the election, but also did in fact have disproportionate and discriminatory effects on parties of the opposition. Under the new law, only parties registered one year before the elections would be able to participate. This would leave out of the game the third and fourth most voted parties in the first round of the January 2010 presidential election. However, due to internal and external pressure the same parliament at the end of August approved a motion to scrap this abusive clause,86 which could have indeed violated the Article 36 of the Ukrainian Constitution87. Nevertheless the shortcomings were as clear as unfair, as stated by the EU Parliament one month later:  “[The European Parliament] [r]egrets the fact that because registration requests from the opposition parties were not accepted by electoral commissions before the submission of the Party of Regions‘ list, the ruling party in effect gained first place on the lists in approximately 85% of the 
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constituencies; notes that owing to the anomalies in the electoral law, which failed to provide sufficient safeguards to protect the established political parties’ right to compete, some parties, such as Batkivshchyna, were unable to register their candidates in several districts and participate in the elections.”88  Another recent development putting in jeopardy the above-mentioned right to free elections is the scandalous fraud that was filmed in the Ukrainian Parliament last 15 March89 by activists of the Alliance Maidan: members of parliament (MPs) voting for other colleagues (as many as 119, “dead souls”) who were not present. Consequently, on 29 March the NGO “filed a complaint to attorney general claiming that absent MPs’ cards were stolen or used illegally.”90 The most striking part of the story is not the fact itself (not a novelty in the Ukrainian parliament), but the stillness the MPs prove when violating that principle of democracy, even in front of a delegation of MPs from Poland.  
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Conclusion: towards a new Kuchma Era?   Table 1  Evolution of the intensity of Actions against the Political Rights and Freedoms in Ukraine from 1994 to 2011 
Historical period 

 

(Against) 

Right to a Fair Trial and 

Political Opponents’ Security 

 

(Against) 

Freedom of Speech 

(for journalists and media) 

 

(Against) 

Freedom of 

Assembly 

 

(Against) 

Free Elections 

 

From the State 
1
 Non-State 

2
 From the State Non-State 

Kuchma    

(1994-1999) 

 
Medium high High Medium high High Medium high High 

Kuchma    

(2000-2004) 

 
Medium high Very high High Very high High Very high 

Yushchenko 

(2004-2009) 

 
Low Very low Low Low Very low Very low 

Yanukovich 
3 

(2010-2011) 

 
High Low Medium high Medium Medium Medium 

Source: Qualitative estimation elaborated by the author based on different human rights reports (see bibliography). 

 
1 Judicial prosecution, police or secret security forces actions, etc: refers to the legal integrity of the opponents. 
2 Murders, disappearances, accidents, harassment, etc: refers to the physical integrity of the opponents. 
3 Yanukovich's period covers only 15 months (from February 10 until April 2011). 

 As we have seen in this chapter, Yanukovich’s government improved its parliamentarian stability and efficiency compared to the turbulent Yushcheko’s years. However, this was not accompanied by an intensification of democratic practices, but quite the opposite. Since Yanukovich came to power in February 2010 the situation of citizen’s rights in Ukraine has significatively deteriorated in terms of political rights. Consequently, last January 2011 Freedom House affirmed in his annual report that “Ukraine’s civil liberties rating declined from 2 to 3 and its status from Free to Partly Free due to deteriorating media freedom, secret service pressure on universities to keep students from participating in protests, 
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government hostility toward opposition gatherings and foreign nongovernmental organizations, and an increase in presidential influence over the judiciary”91. Indeed, both the new law on the judicial system and the regulation of the October 2010 local elections are good examples of this ambivalence: one the one hand, they are good evidence of the firm control that the new presidency exerts over the parliament (i.e. the institutional stability and efficiency), but on the other hand both examples entailed real setbacks for the political rights and freedoms steadily acquired by the citizens after the Orange Revolution.  Several authors wonder whether all the above-mentioned cases and reports mean that Ukraine is moving towards an authoritarian regime (be it called “Putinism”92, “the Belarusian way”93, “Neo-Soviet”94, “Kuchma II”95, etc). We consider that, undoubtedly, there are dangerous steps, currently being taken, towards that situation. And we can single out them: Firstly, the judiciary is now under an unprecedented political control, since, as we mentioned, the approval of the new law granting to the president powers to fire and hire the judges. (This makes the judiciary even less independent that during Kuchma’s time). Secondly, the judicial prosecution to political opponents has flourished in an alarming way. It does not come as a surprise, unfortunately, the fact that this has happened notably after the approval of the above-mentioned new law. By carrying 
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out this prosecution the government seems to be crossing a red line, that not even Kuchma crossed that openly. A decisive moment for the current political equilibrium of Ukraine might arrive with the imprisonment of Tymoshenko. However, Yanukovich may doubt about the convenience of doing it, since it could fire back, as it did back in 2001, by increasing the popularity of Tymoshenko. Thirdly, the parliament is, likewise, for first time under the control of a governmental majority. It boasts stability and efficiency in passing laws. However, it has become more of a simple “rubber-stamper”. Fourthly, regarding the civil society: an increased of police repression and harassment has been detected, putting in jeopardy also the right of assembly. Fifthly, the control over the Mass-Media is “progressing” for Yanukovich and his cronies. As we have seen this is happening notably in one manner: the political use of the legal means. Taking into account all these points, the facts developed in the previous section (3.2), and the several human rights reports that we have mentioned, we have elaborated the Graph 1 as a qualitative simplification of all the information collected. Its function is by way of guidance rather than pretending to be an exhaustive compilation. Despite its approximative value it is useful to highlight some points: 
• The intensity of unofficial incidents against political opponents and independent journalist under Yanukovich has remarkably decreased compared to the period prior to Yushchenko. 
• It seems that the Yanukovich regime wants to abide by the law, or at least manipulate it to fulfill its political agenda against the opponents. Given for understood that this is unfair and illegitimate, it spells however a progress as long as they do not resort to unofficial incidents, such as the car accidents, that abounded during Kuchma’s years. A terrible exception is, of course, the disappearance of the journalist Klymentyev.  Undoubtedly, the standards of liberal democracy have been falling since Yanukovich came to power. In that sense, Ukraine has changed the direction if had followed during the previous five years, and now is heading towards 
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authoritarianism. However, we cannot say “that a ‘Putinisation’ of Ukrainian political life, or the choice of the ‘Belarusian way’ are imminent.”96 As we have seen some authors call it a era of Kuchma II. We find this term more appropriate than “Putinisation” or the “Belarusian way”, since it recalls, as we saw in the first chapter, to an incomplete authoritarianism. Nevertheless, besides this clear tendency towards authoritarianism, there are signals that the regime, at the same time, is sensitive to pressure: on the one hand, with the local election regulation we witnessed how the government backed up after receiving strong condemnations from inside and outside; on the other hand, the editor of the Kyiv Post, the most important English-language newspaper in Ukraine, was reinstated after having been sacked on the basis of refusing censorship97. In short, we have seen that the current regime is moving in a tendency towards authoritarianism, but at the same time is shows evidences of being sensitive to the external pressures. The EU, which had enormously developed its relations with Ukraine in the previous five years, has probably a lot to do with it. Moreover, the civil society has raised its expectations and demands regarding political rights, since the society was able to make free use of them during the Yushchenko presidency. Therefore, the EU can, and should, still deepen the cooperation with Ukraine in order to be able to exert more influence, and pressure, in human rights in general and in political rights in particular, since its respect it’s the cornerstone of the democracy. In this case (Scenario 1 of Graph 1, in the Introduction) of greater engagement of the EU, Ukraine could raise back again its respect for political rights and consolidate its democracy, serving at the same time as a model for the whole region. 
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Otherwise (Scenario 2 of the Graph 1, in the Introduction), if the EU does not engage further with Ukraine, the country could speed up in his fall towards authoritarianism, as well as towards Russia in all senses. This, in the mid-long term would, undoubtedly, represent serious challenges at the geopolitical level for the EU. 
 “[The West] can’t allow Ukraine to close itself off.”98  Former Tymoshenko’s Minister of Defense, exiled in Czech Republic. 
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Yanukovich and the European Union 
Geopolitical Context: a new Multi-Vector Foreign Policy  Since the very beginning of his mandate it seemed clear that Yanukovich was recuperating the multi-vector foreign policy developed by Kuchma during his years as President. 99 In early March, just one week after taking office, his first official trip abroad was to Brussels, followed immediately by another one to Moscow.100 Doubts were quickly casted: the EU card played by Yanukovich to get better deals from Russia? In that visit he most likely talked with president Medvedev about possible reductions for gas prices, in what a month later would result in the “Kharkiv Agreement”101, whereby the Ukrainian government extended the lease of its Black Sea port in Sevastopol to the Russian navy (until 2042), in exchange of cheaper gas. The opposition criticized it on the grounds that it goes against Article 17 of the Ukrainian constitution, which prohibits foreign military 
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bases. Despite this deal, Yanukovich insisted recently in the idea that “European integration is our number one priority.”102  However, much less stress was put on NATO. In fact, in early 2008 the possible NATO membership had become a hot political issue and Yanukovich exploited the situation to rally massive support against it. And finally, in June 2010 the parliament voted for the country to abandon NATO membership aspirations. In any case, the speed at which Yanukovich reached the Kharkiv agreement with Russia on the extension of the lease on the Black Sea raised some suspicions regarding his declared European aspirations. Further, also in early 2011, Ukraine confirmed its intention to participate as full member in the Commonwealth of Independent States (CIS)103, an organization characterized by the non very democratic dimension of its members and also the electoral observations missions that always emit favorable reports even in cases of clear electoral fraud104. It is not therefore the best example of modernization support for democratization. Regarding economic matters, it is fundamental to highlight the fact that the current Ukrainian administration is facing a key geo-economic moment to decide whether leaning towards the EU or towards Russia. The decision, to be taken in the coming months, could prove decisive for the long-term economic and political evolution of the country, both in an internal and in an external dimension. Whether completing the Association Agreement with the EU or joining the Russian-led Custom Union (along with Belarus and Kazakhstan) might become a point-of-no-return decision. On the one hand, the Ukrainian negotiating team meets regularly EU officials both in Kiev and in Brussels. On the other hand, from the Russian side it became finally clear, at the beginning of April, that the 
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economic bait was sent in the shape of a huge discount on natural gas prices if Ukraine was to join the Russian-led union105. Despite confident words from Brussels trusting on the real willingness of Ukraine to complete the Association Agreement106, the facts are, that since the arrival of Yanukovich to the presidency, many doubts have been casted regarding the real intentions of the new government. It is well-known that the oligarchs who support him will be tempted by the short-term important advantages offered by the generous Russian proposition. Yanukovich has hinted that Ukraine will not join the Russian-led custom union, because it goes against WTO principles107, however, in order to sign the Deep and Comprehensive Free Trade Area with the EU Ukraine needs to fulfill a series of demanding reforms, which so far have not been fully accomplished.108 Key reforms remain therefore to be done, such as the “reform of the constitution itself; strengthening of respect for the rule of law (notably through judicial reform), redoubling of efforts to combat corruption and strengthening of the business and investment climate”.109 In these topics the EU can play a very important role given its expertise and diverse instruments that it has implemented with many countries aspiring to join the EU. 
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EU: ENP, Association Agreement & Human Rights   As we have already mentioned, the EU and Ukraine have been developing a deep relation since the 1990s, when the Partnership and Cooperation Agreement was signed (1994) and entered into force (1998). Furthermore, a really close and strengthened cooperation was developed when, after the 2004 enlargement, Ukraine became a bordering country with the EU and the European Neighborhood Policy was born. Since then, the relation has really intensified, especially with the opening of negotiations for an Association Agreement (AA) in 2007. In addition, in 2009 the “Association Agenda” was signed in order to prepare for the mentioned AA. The EU is assisting Ukraine annually with some €70 million for the development of, inter alia, projects related to energy, good governance and human rights. It is worthy to notice that last March the EU freezed millions of dollars in aid to protest against the recent amendments done to the public tender law, that had been approved last summer and that was judged very advanced and at the level of European standards at the time. However, the amendment watered down the law severely and the EU decided to exert some pressure through the freezing of an energy project. This is a good example of how the EU can exert positive influence upon ENP countries by reinforcing conditionality on human rights enforcement. Furthermore, the Eastern Partnership (EaP) is a Polish-Swedish initiative, launched in May 2008, which regroups the Eastern European EU neighbors (on one hand, Belarus, Ukraine and Moldova; and on the other, the three Caucasian countries: Armenia, Azerbaijan and Georgia). Since its onset Ukraine has been rather skeptic about it considering that it already has a privileged framework of advanced bilateral negotiations. These are: the ongoing negotiations for the Association Agreement (since 2007), the provisional Association Agenda (since 2009) to accelerate the process of reform and convergence with the EU, the Visa Liberalization Action Plan (since 2010), and finally the Protocol to participate in EU programs, to which the European Parliament granted “green light” very recently, last April 2011. In fact, this last agreement makes Ukraine to outstand, as it can now on boast the most advanced status of close relations to the EU among 
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non-candidate countries. Its reluctance to participate in the EaP platform, sharing a lower speed in the rapprochement towards the EU is, therefore, logical. Somehow, it is a pretty similar situation comparing it to the Russian refusal, in 2003, to take part in the broad ENP. For Russia, taking part in a EU policy at the same level as the “former Soviet republics” was almost humiliating. Likewise, nowadays the EaP seems simply not enough for Ukraine. It is our understanding that Ukraine is at a crossroad and the EU cannot miss this opportunity to attract the country. It is true that neither the EU nor Ukraine are ready to accept now the latter as a member of the Union.  Some hint at the possibility of sanctions given the human rights negative record being already shown by Yanukovich. However we consider that is not the best way to attract a fundamental country in the long-term configuration of the whole Eastern Europe. Nevertheless, a real perspective of future accession could decisively give an enormous push to the movement of the country towards the EU. In that case the leverage of the EU would increase considerably in terms of still more political influence in general and more clout over human rights in particular. Turkey might serve as a good example of this, along the first decade of this century the country, having a real perspective of enlargement, plunged itself into a frenetic process to reform its human rights.110 That happened before and after the country received the official candidate status in October 2005111. We consider that such a thing for Ukraine would definitively stick the country on its European aspirations and would neutralize the hegemonic intentions of its powerful Eastern neighbor. That is why we consider that the best way to improve and consolidate in Ukraine the respect of political rights, and the human rights in general, is for the EU to hint for a possible granting of official candidate status in the next presidential elections. 2015 looks like a plausible year where the EU could have already overcomed some of the enlargement fatigue that abounds in many EU national governments. 
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Only offering, or at least hinting, a possibility of entering the EU would definitive impulse the human rights of Ukraine into the positive direction. This membership carrot is the most influential tool that the EU has in its foreign policy. However, given the no official membership perspective for the ENP countries its leverage in those countries is therefore smaller than what it could be. Therefore we understand that offering membership to Ukraine is the best way to help it improve its records on human rights and democracy in general.112 Another option, less compromising maybe in the short term, could be the accession of Ukraine to the Instrument for Pre-accession (IPA), which already gives funding for official candidates and potential candidate. Given the absence of legal definition of potential candidate in the EU, Ukraine could also join this group of countries. The importance is less than financial than political. The fact of Yanukovich being elected president in early 2010 might be seen, against common sense, as a good event for the long-term EU-Ukrainian relations. We see at least two reasons: On one hand, it will slow down the speed for political integration with the EU, what will give more time for EU member states to digest the recent enlargements of 2004 and 2007. In fact, the “enlargement fatigue” is one the factors pushing against a closer rapprochement. On the other hand, it will give a better opportunity to socialize the EU among Yanukovich’s supporters, mainly pro-Russian and based in the southern and eastern part of the country. This “half” of the country, rather anti-NATO than anti-EU, will go through a processes of rapprochement towards the EU insofar as the president and his government are keen to continue their expressed EU agenda. Undoubtedly, this will be a process with a strong psycho-sociological accent. Facts are proof of it since the beginning of Yanukovich’s term. He, since the very beginning expressed willingness/eagerness to cooperation with the EU in order to achieve the membership in the long-term. And there a couple of examples seen along this work that show that a political influence is possible to exert on the Ukrainian regime: 
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Firstly, the amended local elections regulations in summer 2010, due to internal and external pressure; secondly, the re-hiring of the Kyiv Post journalist that had been fired for not accepting censorship, thanks to internal and external pressure he was accepted back to work; and finally, the very recent freezing by the EU of an energy project with Ukraine. Regarding this last one is still early to say if it is working out, but without any doubt it has sent a clear political message to the government. This three episodes show that there is room to exert political pressure and that the Ukrainian government is sensitive towards it. 
 A membership perspective?  Even though the membership has never been officially on the table for Ukraine, as a matter of fact it is something that is being debated. In commercial terms the EU and Ukraine are already very close to each other. The EU is, indeed, its first trading partner. In 2009, EU exports to Ukraine amounted to some €14 billion and EU imports from Ukraine to some €8billion. Also, regarding foreign direct investment (FDI) the EU in 2009 invested more than €3 billion, representing three quarters of its overall FDI.113 Besides, the new Ukrainian membership in the WTO allowed the launching of negotiations of a Deep and Comprehensive Free Trade Area (DCFTA), embedded as a part of the Association Agreement.  We consider that only offering a mid-term membership perspective for Ukraine to join the EU, an effective pressure on political rights and good governance in general will be achieved. The EU has to think in the long-term, beyond the short-term problems or difficulties and understand that Ukraine is going, right now, through a historical crossroad that may determine its future for many decades to come. Whether the Ukrainian government chooses East or West relies also in the EU hands. 
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Probably EC President Barroso had this in mind when he recently pronounced a speech in the Kyiv University and said that:  “As we are coming closer to open a new chapter in our relationship [, the Association Agreement,] I would like to make a plea, if I may: let us put aside narrow short-term interests and let us act together in the long-term interests [emphasis added] of our future generations.”114 
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Conclusions 
As we have seen along the work, and especially in the third chapter, Ukraine is indeed moving back towards authoritarianism. However, this would a Kuchma-alike style, a “failed” authoritarianism, incomplete, with the same deficiencies (ex: division of oligarchic elite) which hinder to plunge the country into a protracted instability. And there is where the EU has the potential to exert great influence, as we have seen several examples where Ukraine was “sensitive” to be influenced. The situation of political rights that we have chosen to focus on (right to a fair trial, freedoms of expression, comprising freedom of media and freedom of assembly, and right to free elections) is, undoubtedly, in a regression tendency. However, we have to put things into perspective: the situation during the Kuchma’s first term (1994-1999) was considerably more complicated and freedoms were more limited. Even though there was not a permanent political persecution it is true that there was an increasing spread feeling of fear dominating the political scene. Kuchma’s second term (1999-2004) saw the freedom of expression seriously curtailed as well as the right of free elections, since both the 1999 and 2004 elections were clearly rigged. One conclusion we can extract from the Kuchma’s presidency is that, nowadays, given that the regional cleavage is not going to disappear in the mid-term, we can expect that the incipient authoritarianism, that is being into practice by Yanukovich, if deepened will not be full-fledged, but “failed” (incomplete) as it was during Kuchma. With the joint victory of Yushchenko and Tymoshenko in late 2004 through the Orange Revolution, big expectations flourished regarding the political liberalization and democratic consolidation of the country. In fact, one conclusion 
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from Yushchenko’s presidency is that the abuses on political rights were much less common, and the main factor explaining it seems to be the political will of the government. That reality (the importance of the governmental will in order to respect the political rights) coupled with the real conclusion pulled out the Yanukovich’s analysys (the government/regime is sensitive to internal and external pressure) makes the EU a key actor for the stability and future of the country.  The extension of the freedom of expression and its respect from the central authorities was one of the best achievements of Yushchenko’s presidency. However, since the come to power of Yanukovich there has been a remarkable backward step. Highlighting the importance of the case of Tymoshenko as the ultimate red line the current regime shouldn’t cross, otherwise it could enter into a speedy process of veritable Putinization. The EU has leverage on Ukraine because the evidence, along the last 17 years, shows that the political rights situation highly depends on the state authorities. Yushchenko did not fulfill his promise of consolidating the democracy in the country; however he did liberalize it in a great extent by remarkably improving the political rights and freedoms as we have seen in chapter 4. Therefore, if improvement in the political rights is highly reliable on the will of the state authorities the EU has an enormous role to play. And by offering a mid-term membership perspective the leverage would still increase in order for the EU to be a decisive actor in the democratization of the country. And thinking of the geopolitical long-term and the stability of the broad Eastern Europe, the EU cannot miss this historic opportunity. The next two years seem to be good moments to exert that soft influence: on the one hand, for the next Parliamentarian elections scheduled for fall 2012; and on the other hand, regarding the 2013 OSCE chairmanship for Ukraine, where there should be calls on the Ukrainian Government to bring the legislation on media freedom into line with OSCE standards.  
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Election Results of the 2004 Presidential Elections (2nd Run-off): by REGIONS Source: http://www.electoralgeography.com/en/countries/u/ukraine/2004-president-elections-ukraine.html       Total voteTotal voteTotal voteTotal vote: Yushchenko: 51’2% , Yanukovich: 44’2%                      
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Election Results of the 2004 Presidential Elections (2nd Run-off): by DISTRICTS Source: http://www.electoralgeography.com/en/countries/u/ukraine/2004-president-elections-ukraine.html       Total voteTotal voteTotal voteTotal vote: Yushchenko: 51’2% , Yanukovich: 44’2%   
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Election Results of the 2007 Parliamentarian Elections: by DISTRICTS Source: http://www.electoralgeography.com/en/countries/u/ukraine/2004-president-elections-ukraine.html                             
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